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The UK leaves the EU. The fruits of European cooperation have failed to cure the germs of British 

nationalism. The UK Government has announced a "hard" Brexit. The option for a "hard" Brexit 

 entails the exclusion of any direct role for the Court of Justice of the EU (CJEU) in the post-Brexit 

 era. This may well indicate that the UK Government does not wish to be restricted on any 

 account in unilaterally adopting an interventionist policy that focuses on saving the British 

 economy from decay. Further evidence for the adoption of this policy is the creation of a 

 Department for Business, Energy and Industrial Strategy. This Department was created on 14 

 July 2016 - i.e. after the Brexit referendum of 23 June 2016 - and is responsible for the UK 

 Government policy in the area of, amongst others, competition. It sponsors and oversees the 

 UK's independent Competition and Market Authority (CMA). 

 

 An interventionist policy need not conflict with UK antitrust law and the role and 

 responsibilities of the CMA under this law. Apart from promotion of competition, which is the 

 principal concern of this law, also "public-interest" issues like balance of payment, employment 

 and foreign ownership of key companies play a role. The role and responsibilities of the 

 Department for Business, Energy and Industrial Strategy may well be regarded as a guarantee on 

 these issues being accounted for. 

 

 The maritime industry is highly important to the UK. It contributes around £14 billion 

 annually to the UK economy while sustaining some 240,000 jobs. The same goes for 

 containerised liner shipping services: on the Asia-North Europe routes, 15 out of 17 shipping 

 loops call at a British port. It is believed that the economic and political uncertainty and GDP 

 slowdown resulting from a "hard" Brexit will lead to a negative impact on box volumes. It would 

 therefore seem obvious that the UK Government will try to neutralise the negative effects Brexit 

 may have on this crucial part of its economy. 

I take the view that an interventionist UK policy will result in an unparalleled burst of legal 

 uncertainty, both in the UK and in the Union.  

____________________________ 

*  August Braakman (www.braakmanadvocaat.nl) is an advocate practising in C.N.A. Looslaan 32, 3054BR Rotterdam, the 

 Netherlands. He specialises in maritime anti-trust law and serves as Secretary-General of the European Maritime Law 

 Organisation. The opinions expressed in this article are the author's own and are in no way to be attributed to EMLO. 
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 My first argument is that together with the absence of an allocation of jurisdiction 

 between the courts of the EU and the UK and of mutual recognition and enforcement of 

 judgements in commercial cases, express exclusion of any direct role for the CJEU would imply 

 that the current dispute resolution mechanisms would turn out pointless in the post-Brexit area. 

 Therefore, adequate  alternative arrangements will have to be adopted in order to provide legal 

 certainty. Under the  conditions named above it will be impossible to create alternative dispute 

 resolution mechanisms that will turn out as effective as the present ones. The idea that 

 international arbitration can serve as a suitable alternative - as advocated by the UK - is 

 nonsensical. Apart from being less transparent than judicial awards, arbitral awards are ad hoc 

 settlements that moreover do not create a body of case law. 

 

 My second argument concerns the situation where arrangements ensuing the above 

 policy  fall within EU antitrust law. In a recent judgement, the CJEU held that this might be the 

 case in a situation where anti-competitive arrangements by entities that are neither nationals of 

 a EU Member State nor physically or legally present in the Union produce an effect in the EU 

 market. This effect would not appear to be too remote, or purely hypothetical. A detailed case-

 by-case analysis must decide whether the arrangements have an immediate, substantial and 

 foreseeable effect on the EU market, substantially impacting trade between Member States. Such 

 being the case, EU antitrust law applies on the basis of this so-called ‘qualified effects doctrine’.

  

 The risk of anti-competitive arrangements which are allowed for under UK antitrust law 

 but may affect intra-Union trade, may be illustrated by the following, hypothetical example. In 

 the post-Brexit era, the UK will no longer be subject to EU laws and regulations. As a result, the 

 UK Government will be free to negotiate trade agreements with Asian exporting countries. It will 

 also be at liberty to develop new legislation that specifically suits these agreements. An 

 important issue in the trade agreements between Asia and the UK is the transportation of 

 containerised goods. For the intra- Asian leg of their routes, container lines that carry out these 

 transports make use of the the Singapore Competition (Block Exemption for Liner Shipping 

 Agreements) Order 2006 which came into operation on 1st January 2006. This block exemption 

 allows for arrangements on (i) technical, operational or commercial matters, (ii) price, and (iii) 

 remuneration terms. In order to make UK ports more attractive as first ports-of-call and to 

 secure a constant flow of traffic to and employment within UK ports, the UK Government may 

 decide to extend the impact of the Singapore block exemption to the entire Asia-UK routes by 

 adopting an exemption from the prohibition of Chapter I of the 1998 Competition Act along the 

 same lines as those provided by the Singapore block exemption. There can be no doubt that 

 these measures could seriously affect intra-Union trade. 
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 The question then arises whether the tools that are presently at the disposal of the EU 

 Commission for applying EU antitrust law will turn out to be sufficiently effective for 

 guaranteeing  fair and undistorted competition on the EU market, thereby protecting the 

 interests of EU businesses and citizens. This question must be answered in the negative. These 

 tools have become obsolete, and for the following reasons. 

 

 The EU Commission applies EU antitrust law on the basis of the concept of the relevant 

 product and geographical market as explained in the 1997 Commission Notice on the definition 

 of the relevant market. 

 

 From the perspective of the relevant product market, the main reason for the present 

 tools being obsolete is that, over the past two decades, maritime logistics have developed more 

 and more into a high-technology industry (HTI). This means that a small advantage in early 

 competition as a result of a new innovation in the field of business intelligence and analytics 

 (BI&A) systems - which systems are entirely based on HTI and help an undertaking to better 

 understand its business and market and to make timely business decisions - may "tip" the 

 market, particularly when the innovative product is protected by IP rights.  

The constant and extremely rapid pace of change in HTI results in markets being characterised 

 by a high degree of imperfect competition. As the present concept of the relevant product market 

 does not take account of the temporal dimension of structural changes from which this imperfect 

 competition emerges, the tools which are presently at the disposal of the Commission for 

 guaranteeing fair and undistorted competition in the Union have become obsolete.  

 

 From the perspective of the relevant geographic market, the main reason for the present 

 tools now being obsolete is that the markets of the maritime industry, more particularly 

 containerised liner shipping services, are global markets. In itself, the endorsement of the 

 qualified effects doctrine does not provide sufficient guarantee for the Commission taking 

 globally effective, predictable and consistent decisions that in turn promote transparency and 

 instil confidence. This can only be achieved by the adoption of Guidelines whereby the concept of 

 extra-territorial application of EU antitrust law is defined from the perspective of the qualified 

 effects doctrine. It would imply that conduct that is directed at foreign markets and moreover 

 has an immediate, substantial and foreseeable effect on the EU market must be assessed, also  

when this conduct would not have this for its object. Assessment of this conduct must take 

 account of the conditions of competition on these foreign markets from the perspective of EU 

 antitrust law. Furthermore, the Guidelines should be formulated from the perspective of BI&A 

 and the temporal dimension of the anti-competitive effects thereof.  
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The different approaches of the various antitrust laws that exist worldwide offer little hope 

 of a global acknowledgment of such Guidelines at short notice.  

 

 My third argument concerns the fact that lines and alliances increasingly rely on BI&A in 

 making business decisions on arrangements that fall within the block exemption for consortia 

 agreements, such as coordination of sailing timetables, cross-chartering of space or slots on 

 vessels, pooling of services of port installations, the use of joint operating offices, provision of 

 containers etc. However, the block exemption specifically prohibits "hard-core" restrictions like 

 fixing prices with third parties, limitations of capacity or sales (other than temporary 

 adjustments for coping with fluctuations in supply and demand) and allocation of customers. 

 

  BI&A may push arrangements permitted under the consortia block exemption into the 

 area of "hard-core" restrictions prohibited under EU antitrust law. This may be illustrated by the 

 following, hypothetical example. An alliance, either directly or indirectly through one of its 

 participating lines, acquires exclusive rights on a new BI&A product protected by IP rights. This 

 new product substantially improves the coordination of sailing timetables within the alliance. 

 Other lines or alliances cannot respond at short notice by bringing up a product that "leapfrogs” 

 the product above. This causes shippers to disproportionally opt for this new product. As a 

 result, other lines and alliances lose their competitiveness for the duration of the validity of this 

 new product’s IP rights and may even be phased out of the market. In the end this will give the 

 line, and thereby the alliance it belongs to, disposing of this new product entrenched market

 power. 

 In this hypothetical situation, the BI&A product transforms the coordination of sailing timetables 

 within the alliance disposing of this product into conduct that has immediate, substantial and 

 foreseeable anti-competitive effects on the EU market. Such conduct falls within the prohibition 

 of Article 101(1) and/or 102 TFEU, at least during the validity of the IP rights. This demonstrates 

 that apart from the product and geographic dimension also the temporal dimension must be 

 taken into account in defining the relevant market. 

 

 The ensuing burst of legal uncertainty, which I anticipate, implies that undertakings will 

 be abandoned to their fate, in particular in making a self-assessment of their commercial 

 strategies under EU antitrust law. Brexit will seriously exacerbate this inappropriate state of  

affairs, which is unacceptable. Undertakings cannot afford to make mistakes. The resulting 

 penalties, in the form of fines imposed by the EU Commission and damages imposed by national 

 judiciaries or arbitral tribunals are too severe by far. 
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 It is the task and obligation of the Commission to strangle distortions of competition on 

 the markets of the maritime industry, more particularly containerised liner shipping services, at 

 birth. Time is of the essence while delays may cause irreparable damages. In the absence of 

 proper Guidelines, the Commission has no option but to apply the qualified effects doctrine, 

 embryonic as it may be, in a robust way and on a case-by-case basis. The anti-competitive effects 

 Brexit may have on the EU market are too serious and too imminent for a half-hearted approach. 

 Such application must take precedence over political considerations.  

 

 In view of the above, I am of the opinion that Brexit will be a very hard test for the EU 

 Commission in guaranteeing a fair and undistorted competition on the EU markets of 

 containerised liner shipping services. 

In case the Commission were to remain silent I take the  view that it should be forced to act. The 

 Notice on the handling of complaints by the Commission under Articles 81 and 82 of the EC 

 Treaty (now: Articles 101 and 102 TFEU) provides the means for such action. 

 

 

      *   *   * 

 

  

           


